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that at the time of delivery to the Re-
ceiving Agent or a Designated Agent 
are public knowledge. The Receiving 
Agent or a Designated Agent that 
claims the benefit of this provision 
shall have the burden of proving that 
the disclosed information was public 
knowledge. 

(c) In no event shall the Receiving 
Agent or Designated Agent(s) use any 
Confidential Information for any pur-
pose other than royalty collection and 
distribution and activities directly re-
lated thereto; Provided, however, that 
the Designated Agent may report Con-
fidential Information provided on 
statements of account under this part 
in aggregated form, so long as Con-
fidential Information pertaining to any 
Licensee or group of Licensees cannot 
directly or indirectly be ascertained or 
reasonably approximated. All reported 
aggregated Confidential Information 
from Licensees within a class of Li-
censees shall concurrently be made 
available to all Licensees then in such 
class. As used in this paragraph, the 
phrase ‘‘class of Licensees’’ means all 
Licensees paying fees pursuant to 
§ 261.4(a). 

(d) Except as provided in paragraph 
(c) of this section and as required by 
law, access to Confidential Information 
shall be limited to, and in the case of 
paragraphs (d)(3) and (d)(4) of this sec-
tion shall be provided upon request, 
subject to resolution of any relevance 
or burdensomeness concerns and reim-
bursement of reasonable costs directly 
incurred in responding to such request, 
to: 

(1) Those employees, agents, consult-
ants and independent contractors of 
the Receiving Agent or a Designated 
Agent, subject to an appropriate con-
fidentiality agreement, who are en-
gaged in the collection and distribution 
of royalty payments hereunder and ac-
tivities directly related thereto, who 
are not also employees or officers of a 
Copyright Owner or Performer, and 
who, for the purpose of performing 
such duties during the ordinary course 
of employment, require access to the 
records; 

(2) An independent and qualified 
auditor, subject to an appropriate con-
fidentiality agreement, who is author-
ized to act on behalf of the Receiving 

Agent or a Designated Agent with re-
spect to the verification of a Licensee’s 
statement of account pursuant to 
§ 261.6 or on behalf of a Copyright 
Owner or Performer with respect to the 
verification of royalty payments pursu-
ant to § 261.7; 

(3) In connection with future Copy-
right Arbitration Royalty Panel pro-
ceedings under 17 U.S.C. 114(f)(2) and 
112(e), under an appropriate protective 
order, attorneys, consultants and other 
authorized agents of the parties to the 
proceedings, Copyright Arbitration 
Royalty Panels, the Copyright Office 
or the courts; and 

(4) In connection with bona fide roy-
alty disputes or claims by or among Li-
censees, the Receiving Agent, Copy-
right Owners, Performers or the Des-
ignated Agent(s), under an appropriate 
confidentiality agreement or protec-
tive order, attorneys, consultants and 
other authorized agents of the parties 
to the dispute, arbitration panels or 
the courts. 

(e) The Receiving Agent or Des-
ignated Agent(s) and any person identi-
fied in paragraph (d) of this section 
shall implement procedures to safe-
guard all Confidential Information 
using a reasonable standard of care, 
but no less than the same degree of se-
curity used to protect Confidential In-
formation or similarly sensitive infor-
mation belonging to such Receiving 
Agent or Designated Agent(s) or per-
son. 

(f) Books and records of a Licensee, 
the Receiving Agent and of a Des-
ignated Agent relating to the payment, 
collection, and distribution of royalty 
payments shall be kept for a period of 
not less than three (3) years. 

§ 261.6 Verification of statements of ac-
count. 

(a) General. This section prescribes 
general rules pertaining to the 
verification of the statements of ac-
count by the Designated Agent. 

(b) Frequency of verification. A Des-
ignated Agent may conduct a single 
audit of a Licensee, upon reasonable 
notice and during reasonable business 
hours, during any given calendar year, 
for any or all of the prior three (3) cal-
endar years, and no calendar year shall 
be subject to audit more than once. 
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(c) Notice of intent to audit. A Des-
ignated Agent must submit a notice of 
intent to audit a particular Licensee 
with the Copyright Office, which shall 
publish in the FEDERAL REGISTER a no-
tice announcing the receipt of the no-
tice of intent to audit within thirty 
(30) days of the filing of the Designated 
Agent’s notice. The notification of in-
tent to audit shall be served at the 
same time on the Licensee to be au-
dited. Any such audit shall be con-
ducted by an independent and qualified 
auditor identified in the notice, and 
shall be binding on all Designated 
Agents, and all Copyright Owners and 
Performers. 

(d) Acquisition and retention of records. 
The Licensee shall use commercially 
reasonable efforts to obtain or to pro-
vide access to any relevant books and 
records maintained by third parties for 
the purpose of the audit and retain 
such records for a period of not less 
than three (3) years. The Designated 
Agent requesting the verification pro-
cedure shall retain the report of the 
verification for a period of not less 
than three (3) years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent and qualified audi-
tor, shall serve as an acceptable 
verification procedure for all Des-
ignated Agents with respect to the in-
formation that is within the scope of 
the audit. 

(f) Consultation. Before rendering a 
written report to a Designated Agent, 
except where the auditor has a reason-
able basis to suspect fraud and disclo-
sure would, in the reasonable opinion 
of the auditor, prejudice the investiga-
tion of such suspected fraud, the audi-
tor shall review the tentative written 
findings of the audit with the appro-
priate agent or employee of the Li-
censee being audited in order to rem-
edy any factual errors and clarify any 
issues relating to the audit; Provided 
that the appropriate agent or employee 
of the Licensee reasonably cooperates 
with the auditor to remedy promptly 
any factual errors or clarify any issues 
raised by the audit. 

(g) Costs of the verification procedure. 
The Designated Agent requesting the 
verification procedure shall pay the 
cost of the procedure, unless it is fi-
nally determined that there was an un-
derpayment of ten percent (10%) or 
more, in which case the Licensee shall, 
in addition to paying the amount of 
any underpayment, bear the reasonable 
costs of the verification procedure; 
Provided, however, that a Licensee 
shall not have to pay any costs of the 
verification procedure in excess of the 
amount of any underpayment unless 
the underpayment was more than 
twenty percent (20%) of the amount fi-
nally determined to be due from the Li-
censee and more than $5,000.00. 

§ 261.7 Verification of royalty pay-
ments. 

(a) General. This section prescribes 
general rules pertaining to the 
verification by any Copyright Owner or 
Performer of royalty payments made 
by a Designated Agent; Provided, how-
ever, that nothing contained in this 
section shall apply to situations where 
a Copyright Owner or a Performer and 
a Designated Agent have agreed as to 
proper verification methods. 

(b) Frequency of verification. A Copy-
right Owner or a Performer may con-
duct a single audit of a Designated 
Agent upon reasonable notice and dur-
ing reasonable business hours, during 
any given calendar year, for any or all 
of the prior three (3) calendar years, 
and no calendar year shall be subject 
to audit more than once. 

(c) Notice of intent to audit. A Copy-
right Owner or Performer must submit 
a notice of intent to audit a particular 
Designated Agent with the Copyright 
Office, which shall publish in the FED-
ERAL REGISTER a notice announcing the 
receipt of the notice of intent to audit 
within thirty (30) days of the filing of 
the notice. The notification of intent 
to audit shall be served at the same 
time on the Designated Agent to be au-
dited. Any such audit shall be con-
ducted by an independent and qualified 
auditor identified in the notice, and 
shall be binding on all Copyright Own-
ers and Performers. 

(d) Acquisition and retention of records. 
The Designated Agent making the roy-
alty payment shall use commercially 
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